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Memorandum

To: Commission Members
From: Nick Livesay, Director
Date: December 28, 2012

Re: Draft Revisions to LUPC Rules, Chapter 4 — RuleBractice

At the December 14 Commission meeting in Farmingdanpresented draft revisions to Chapter
4, Rules of Practice. Chapter 4 contains theqmoral requirements governing advisory
rulings, permit applications, zoning petitions, anemaking. The primary purpose of revising
Chapter 4 is to establish the process governingaesq for certification.

Based on feedback provided at the December 14 mgeatid subsequent discussions with
individual Commissioners, we have revised the psedaevisions to Chapter 4. A copy of the
revised rulemaking is attached. This copy showsctianges proposed to the current version of
Chapter 4. The attached redline document doeshwt the changes made to the prior version
of the draft rulemaking that we discussed on Dearid. The changes we have made since the
prior draft are summarized in this memorandum.illlbe prepared to discuss all these changes
and more broadly discuss the proposed revisio@htpter 4 at the January meeting.

l. Key Changesto Chapter 4 Rulemaking Since December 14, 2012

We have made four primary changes to the propasasions to Chapter 4 since the last
Commission meeting.

A. Final Agency Action

First, we have modified which types of certificatideterminations qualify as final agency
action. State law provides that a person propoaidgvelopment requiring Commission
certification has two basic options. The persoty (A& request certification from the
Commission and then apply to the Department of ienvnental Protection (DEP) for a Site
Law permit, or (2) request certification from ther@mission and simultaneously apply to the
DEP for a permit. As a result, all certificatioatdrminations fall into one of the following four
categories:
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I. Approval of certification, Site Law permit appligat is pending with DEP
il. Denial of certification, Site Law permit applicati is pending with DEP
iii. Approval of certification, no pending Site Law petiapplication

Iv. Denial of certification, no pending Site Law perm@gplication

In the prior draft of the Chapter 4 revisions, noh¢he four categories of certification
determinations qualified as final agency actiomisThas been changed in the current version.
As currently proposed, if the Commission were toyda request for certification and there were
no companion Site Law permit application pendinthattime of the denial.€,, if there is a
category iv certification determination), the Comssion’s denial of certification would be final
agency action. This means the certification deiteatron could be appealed to Superior Court.
This modification is intended to avoid the needtfer DEP to take some form of action, when it
has no pending permit application on which it ca@ddily act, in order to enable the person
who was denied certification to seek judicial rewvie

With regard to each of the other three categorieguification determinations, a person
aggrieved would be able to seek judicial reviewtigh appeal of the DEP Site Law permitting
decision that would incorporate the certificati@tetmination. This would be true even if a
person wished to challenge a certification apprasled at a time when a companion Site Law
permit application had not yet been filed with DE&R., a category iii certification
determination). This is because the proposed dpwednt could not be constructed without a
Site Law permit, and the DEP could not issue a [Sateg permit without incorporating the
certification into the permit. As a result, a persaaggrieved could seek judicial review of the
certification determination through an appeal @ 8ite Law permit containing the certification.

In sum, in the revised version of Chapter 4 thattiached, certification determinations in
categories i, ii, and iii would not be final aggraction; certification determinations in category
iv would be final agency action. Multiple changesChapter 4 were made to achieve this result.

B. Acceptance of a Request for Certification as Complete for Processing

Second, several Commissioners have indicated thapt€r 4 is confusing in that (a) the
acceptance of an application for processing anth@iletermination that an application is
complete are treated as separate events but sagtwio at the same time for everything but
expedited wind energy development. The languaggticlg this dichotomy was added to
Chapter 4 in 2011 in response to legislation sgtpecific permitting time frames for wind
power development in expedited permitting area® céfried this same language forward and
applied it to certifications in the draft revisiong discussed on December 14.

In the revised version the proposed rule thatteched to this memorandum, this confusing
language has been modified throughout Chaptergiredised, the review time frames set out in
both statute and rule begin when the Commissiog@sa@an application, petition, or request for
certification as “complete for processing.” Acdagtfiling with the Commission as “complete
for processing” is a single event. When a filisgomplete for processing, this means the
Commission has sufficient information to startrégiew. The Commission still may request
additional information and still may deny the apation, petition, or request for certification on
the grounds that is has not been provided sufficrdarmation to issue an approval.
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The Commission and an applicant have some latiiudeset review time periods if new
information is submitted or if a project is changéthe scope of this latitude depends on the
type of project, with specific statutory limits dpipg to certain wind energy development. The
confusing language currently in Chapter 4 was ddafit respect these differences, specifically
regarding wind energy development. As revised,pBdrad continues to respect these
differences, but with revised language. Notalilg, limitations on the ability to reset the start
date for Commission permit review for wind energ@yelopment in expedited permitting areas
is retained. Projects that would fall into thisegpory and required Commission permitting are
those that are not grid-scale. Grid-scale wind growojects are permitted by the DEP.
Commission certification determinations associatét grid-scale wind power projects will be
processed in the same manner as other requesisrfication.

C. Use of Cross-referencesto Shorten Section 4.11

Third, as previously drafted the new Section 4villich contains the procedural requirements
for requests for certification, contained sevesdtithat had been copied for other portions of
Chapter 4. For example, Section 4.11 containgslililentifying (a) who must receive notice
when a request for certification is filed, (b) wimust receive notice of a public hearing
associated with a request for certification, arjdife content of public notices. Each of these
lists was copied from other portions of Chapter 4.

In response to comments we have received, to sh8eetion 4.11 we have removed these lists
and cross-referenced the other portions of Chdptdnere the lists may be found.

D. Use of the Term Commission to Refer Both to the Commission and
Commission Staff

In many parts of Chapter 4 the Commission and ataffeferred to separately. In some places,
however, the term “Commission” is used by itselfhvapparently differing intents. In some
places the term Commission is used by itself withintent that it captures staff and in other
instances the term is used by itself with no intenof capturing staff. To avoid potential
confusion, the revised draft of Chapter 4 usese¢hra Commission to refer to the Commission
and, where staff have delegated authority, to thiké as well. Only where staff needs to be
referenced separately, for example, in the promsaealing with the appeal of staff decisions, is
the term staff used. This is not intended to ataff’'s role in any way, but rather to use terms
consistently throughout the rule. This is an adstiative clean-up presented for your
consideration.

. Section-specific List of Changesto Chapter 4 Rulemaking Since December 14, 2012

The following is a section-by-section list of theanges to Chapter 4 since the last Commission
meeting. This list does not capture every charige. example, the capitalization of a word is
not noted. The list, however, is nearly all-inchas

» Sec. 4.01 Scope of Rules — amended to clarifytbeaterm Commission includes
Commission staff where the Commission has delegat#tbrity to staff to act on its
behalf. Relatedly, throughout the chapter refezdncstaff has been changed to the
Commission, unless distinguishing between the Casion and staff is important (e.qg.,
Section 4.02 dealing with advisory rulings, whieck anly issued by staff, or Section
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4.04(11) dealing with appeals of staff decisionth®sCommission). These changes do
not alter the scope of staff’'s responsibilitiest, e intended to (i) eliminate the need to
refer to the “Commission or staff,” which can berthersome from a drafting
perspective, and (2) eliminate potential confusidrere the term “Commission”
currently is used by itself, but is intended totoap staff as well (e.g., in Section 4.03(3)
where staff make TRI determinations as part of @gerg delegated authority to review
certain permits, although staff's authority to dor®t expressly stated). In short, the goal
is to be consistent in the use of our terms wiGlmapter 4. As noted above, this set of
revisions is intended as a clean-up of the cumdetand not as a substantive
amendment. The purpose of these revisions couttbtesl in the basis statement for the
revisions.

Sec. 4.03(2) Signatures — amended to replace nefete “notice of intent to develop”
with reference to “request for certification.” Theeviously referenced notice of intent to
develop is a statutorily required component ofquesst for certification. This change is
intended to ensure consistent use of terminologyutthout Chapter 4.

Sec. 4.03(6) Fee — amended to add a new finalrssnspecifying that any fee, including
a fee associated with a request for certificatioast be provided to the Commission.
This is intended to avoid payment of a certificatrelated fee to the Department of
Environmental Protection.

Section 4.03(8) Acceptance of Applications — amertdesliminate a confusing
distinction between the date an application is piEzkas complete and accepted for
processing. This distinction followed a recent adraent of Chapter 4 in response to
legislation providing for expedited permitting ofngl power projects in certain areas.
Amendments to this section also are proposed ierdaareflect that the Commission —
post LD 1798 — will no longer be permitting “gridede wind energy development.”

Section 4.04(4)(b) — amended to correct a priorssian regarding public notice of
requests for variance. As amended, the sectiorniges that the Commission “shall
provide notice of the pending application by reguatail to all persons owning or leasing
land within 1000 feet of the proposed project asshin the records of Maine Revenue
Services or the applicable plantation or munictygdli The added language presently is
used throughout Chapter 4.

Sec. 4.04(10)(b)-(d) Procedures and Time Limitd$suing a Permit Decision —
amended three paragraphs in this section to bestenswith language changed in
Section 4.03(8) addressing the acceptance of aiglics as complete for processing.
Further, amendments to paragraph (d) were madslextthat the changes in LD 1798
governing the Commission’s permitting authority owend energy development and to
delete an improper reference to “paragraph A.”sTanguage referencing paragraph A
appears to have been mistakenly cut and pastedgdrimmstatute and never should have
been included in Chapter 4.

Sec. 4.07(4) Final Action — amended by replaciregphor reference to “This section . .
. with “Section 4.07 . . . .” This non-substamiedit is intended to eliminate any
possible ambiguity.



Section 4.11(1)(b) — amended as part of final agaction edits discussed above.

Section 4.11(1)(c) — amended to specify, in ma&tdorward language, that a
certification determination may contain terms andditions. Amendments to this
section also eliminate, consistent with the revisito Section 4.11(1)(b), the language
indicating that all certification determinationslvae issued solely to the DEP. (As
revised, Section 4.11(1)(b) provides that a desfial request for certification, when there
is no Site Location of Development permit applicatpending with the DEP, will be
issued both to the DEP and the person proposingla@went.)

Section 4.11(d) — amended the beginning of thiagraph as follows: “The Commission
may conduct its certification review and issuepdavits determination-to-the-Department
as a single certification determination or in twastp.” This edit is consistent with the
revisions to Section 4.11(1)(b) that specify to wha certification determination is
issued.

Section 4.11(1)(e) — amended to add clarity. Pplamagraph addresses title, right, or
interest in the certification context. When a pargequesting certification
simultaneously applies to the DEP for a Site Lawrpe DEP will make the TRI
determination. When a person requesting certiboatlects to seek certification before
applying for a Site Law permit, the Commission tiesoption of (a) deferring a TRI
finding to the DEP and issuing a certification detimation conditioned on the DEP
finding, in a future permitting proceeding, the gmr has sufficient TRI, or (b) addressing
TRI. By having the ability to address TRI, the Guission has the option of avoiding a
time-intensive certification review.

Section 4.11(1)(f) — amended as part of final agexution edits discussed above.
Section 4.11(1)(g) — added as part of final ageaation edits discussed above.

Section 4.11(2) Acceptance of Requests for Ceatifbn [generally] — amend to

eliminate confusing language that a request fdif@tion is determined to be complete
the same day it is accepted for processing. Ttiosenow uses a single term, “complete
for processing.” The modification to this sectiersimilar to the modification proposed
to Section 4.03(8).

4.11(2)(a)(iv) — amend, consistent with amendmenection 4.11(1)(e), to allow the
Commission to require submission of TRI documeatsii a person requests
certification prior to filing a Site Law permit alpgation.

Section 4.11(2)(d) Expedite Wind Energy Developnmfgoplication Complete — deleted
this paragraph to reflect the fact that the Comioiswiill review and process requests for
certification of “expedited wind energy developmidantthe same manner it reviews and
processes other requests for certification. (“Eijeel wind energy development” is
defined in statute as the size project now sultgeBXEP permitting.) Previously, when
the Commission was responsible for permitting thyie of wind power project, a
statutorily set timeline applied to the Commisssoréview. This timeline does not apply
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to certifications, but still applies to wind powagvelopment in the expedited permitting
area that is not grid-scale development and sfiljext to Commission permitting.

Section 4.11(4) Notice of Intent to File a ReguesiCertification — amended to simplify
the language and remove the list of persons that reaeive notice of requests for
certification by cross-referrencing the existingio® list for permit applicants in Section
4.04(4)(c)(i) through (vi).

Section 4.11(4) Notice of Intent to File a ReqguesiCertification — removed what was
formerly the second to last paragraph that statétie staff may require as part of any
request for certification that the person makingrdquest submit the names and
addresses of all persons owning or leasing lankinvitO00 feet of the project.” Since
the person requesting certification has the ohbgatio provide the notice, this language
is not needed. In deleting this paragraph it igantant to note that the Commission
retains the ability to require a person requestirgification to demonstrate that the
public notice requirements in Section 4.11(4) haeen satisfied.

Additionally, the final paragraph of Section 4.04as been modified to clarify that
regardless of whether the person requesting @atiéin follows the DEP or LUPC public
notice requirements, the Commission may, at iteegp and discretion, opt to provide
additional notice.

Section 4.11(6)(c) — amended to simplify language.

Section 4.11(7) Notice of Hearings on RequestEtification — amended to eliminate
lists associated with notice requirements. Instdaallists, which also appear in Section
4.04(6), are now cross-referenced. Additionalipnguage was added clarifying that as an
alternative to the Commission providing the publatice required for a hearing, the
Commission may require that the person requesentfication to provide the notice.

4.11(8) Content of Notice — amended to eliminagelit of components of a public
notice. Instead, the list, which also appearsdatiSn 4.04(7), is now cross-referenced.

Section 4.11(10) Comment Period Without Hearingnemded to clarify that the timeline
trigger in this section is now the Commission atiogpa request for certification as
complete for processing. In addition, this sectias been amended to clarify that the
Commission may complete the first part of a cexdifion determination — evaluation of
whether the proposed use is allowed in the subctisly in which it is proposed — in less
than 20 days. This is consistent with the timelmthe MOU with the DEP that
contemplates a use determination typically beingenaithin 15 business day of a
request being accepted as complete for processing.

Section 4.11(11) Procedures and Time Limits fouilsg a Certification — amended
paragraphs (a), (b), and (c) to simplify the largguaOne way this was done was by
moving the language in both paragraphs (a) anddibgerning the ability of the
Commission to attach terms and conditions to afioation determination to Section
4.11(1)(c). Additionally, these paragraphs wereaded so that the review timelines



begin with the Commission accepting a request dadtifccation as “complete for
processing.”

* Section 4.11(12)(b) — amended as part of final agaction edits discussed above.
[I1.  Next Stepsand Recommendation

Throughout the development of the revisions to @ra$, we have consulted with the Attorney
General’s office and benefits from Assistant AteyGeneral review of prior drafts. Due to
holiday and vacation schedules, the Attorney Gé'sarffice has not yet reviewed the attached
draft. As a result, staff recommends that the Casion post the attached Chapter 4
rulemaking for public comment after incorporatintyanon-substantive edits recommended by
the Office of the Attorney General. If the Offiokthe Attorney General identifies any
substantive issue, staff will address those issuadurther revised draft for Commission review
prior to posting for public comment.



